I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

M D- ATLANTI C CONSTRUCTORS :
| NC. |, : ClVIL ACTI ON
: NO. 03-6125
Pl aintiff,
V.

STONE & WEBSTER CONSTRUCTI ON,
I NC. ,

Def endant .

MEMORANDUM

EDUARDO C. ROBRENO, J. Novenber 3, 2005

Before the Court are plaintiffs’ and defendant’s cross
nmotions for summary judgnment as to certain clains in this breach
of contract action. The Court held a hearing on October 5, 2005,
where the parties argued their notions. For the reasons set
forth bel ow, defendant’s notion for summary judgnment is granted
in part and denied in part and plaintiffs’ notion for summary

j udgnent is deni ed.

BACKGROUND
The plaintiff, Md-Atlantic Constructors, Inc. (“Md-
Atlantic”), brings a diversity action under 28 U.S.C. § 1332
agai nst defendant Stone & Webster Construction, Inc. (“Stone &
Webster”) based on a subcontract that was entered into between
the two parties. The subcontract required Md-Atlantic to set

certain equipnment and install certain off rack piping and



prefabricated pipe racks in connection with the construction of a
conbi ned cycl e power plant in Marcus Hook, PA (the “Project”).

M d-Atlantic alleges that Stone & Webster caused del ays and

accel erated conditions and inefficiencies in connection with Md-
Atlantic’s performance of its duties, thereby causing M d-
Atlantic to incur substantial cost increases and delays. M d-
Atlantic further alleges that Stone & Webster term nated M d-
Atlantic in bad faith and without justification. The Conpl ai nt
brings clains of breach of contract, unjust enrichnment, quantum
meruit and violation of the Pennsyl vania Contractor and
Subcontract or Paynent Act (“PCSPA’), 73 P.S. 8 501 et seq..

On January 26, 2004, defendant Stone & Webster filed a
Third-Party Conpl ai nt agai nst HSI General Contractors, Inc.,
Frank W Hake, Inc., and the Hake G oup, Inc. alleging breach of
contract, common |aw i ndemmification and contractual
indemmification. Essentially, the Third-Party Conplaint alleges
that the third party defendants’ own actions caused delays in the
Proj ect.

On March 9, 2004, upon notion by Stone & Wbster, Chief
Judge G les entered an order consolidating two other rel ated
cases with the instant case. The two rel ated cases are Frank W

Hake, Inc. v. Stone & Webster, 03-6964 and HSI General

Contractors, Inc. v. Stone & Webster, 03-6966, which are now

proceedi ng under 03-6125. The plaintiffs in 03-6964 and 03- 6966,



Frank W Hake, Inc. and HSI General Contractors, Inc.,
respectively, and the plaintiff in 03-6125, Md-Atlantic, are an
amal gamat ed organi zati on of sister conpanies known as the Hake
G oup, and upon information and belief by Stone & Whbster, share
common ownership, common officers and directors, common
managenent and a common office. The Conplaint and responsive

pl eadings in all three cases are virtually identical.

1. ANALYSI S

A Summary Judgnent St andard.

A court may grant summary judgnent only when “the
pl eadi ngs, depositions, answers to interrogatories, and
adm ssions on file, together with the affidavits, if any, show
that there is no genuine issue as to any material fact and that
the noving party is entitled to judgnent as a matter of |aw.”
Fed. R Cv. P. 56(c). Afact is “material” only if its
exi stence or non-exi stence woul d affect the outconme of the suit

under governing |l aw. Anderson v. Liberty Lobby, Inc., 477 U S

242, 249 (1986). An issue of fact is “genuine” only when there
is sufficient evidence fromwhich a reasonable jury could find in
favor of the non-noving party regarding the existence of that
fact. Id. In determ ning whether there exist genuine issues of
material fact, all inferences nust be drawn, and all doubts nust

be resolved, in favor of the non-noving party. Coregis Ins. Co.




v. Baratta & Fenerty, Ltd., 264 F.3d 302, 305-06 (3d CGr. 2001)

(citing Anderson, 477 U. S. at 248).

B. Sunmmary Judgnent is Ganted as to Counts Il and |11 of
Plaintiffs’ Conplaint.

Stone & Webster argues that plaintiffs’ unjust
enrichment and quantum neruit clains nust fail as a matter of |aw
because of the existence of an express contract. This Court

agrees. In |LMSystens, Inc. v. Suffolk Construction Co., Inc.,

252 F. Supp. 2d 151, 162 (E.D. Pa. 2002), the court held that
plaintiff’s unjust enrichnent clainms were defeated by the

exi stence of the Subcontract, which governed the neasure of
recovery for damages caused by changes in work. Mreover, the
court held that “under Pennsylvania | aw, ‘where an express
contract governs the relationship of the parties, a party’s
recovery is limted to the neasure provided by the express
contract; and where the contract fixes the value of services

i nvol ved, there can be no recovery under a quantum neruit

theory.”” Id. (quoting Constar, Inc. v. Nat'l Distribution Ctr.

Inc., 101 F. Supp. 2d 319, 324 (E.D. Pa. 2000)).

M d-Atlantic responds that the contracts may be
voi dabl e because of m srepresentations by Stone & Webster at the
time of contracting that Stone & Wbster was in privity with the
owner, thereby giving Md-Atlantic rights to a nechanic’s lien on
the property. See Mem of Lawin Opp’'n to Mdt. for Summ J. by

Stone & Webster at 39. The court in Shul man v. Continental Bank,
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513 F. Supp. 979, 985 (E.D. Pa. 1981), allowed the plaintiff’s
unjust enrichnment claimdespite the exi stence of an express
agreenent because there was a material factual dispute regarding
the nature of the contract and whether there was a neeting of the
mnds as to its terms. Here, Md-Atlantic filed suit for breach
of contract and Stone & Wbster has not raised as a defense that
the contract is voidable. Unlike Shulman, there is no materi al
factual dispute regarding the nature of the contract or whether
there was a neeting of the mnds.' Therefore, the parties’ fate
rises and falls within the four corners of the agreenent. Stone
& Webster is entitled to summary judgnent as to Counts Il (unjust
enrichnment) and Il (quantumneruit) of Md-Atlantic’s Conpl aint.

C._ Plaintiffs’ Use of the Total Cost Method Is Not a Basis
for Sunmmary Judgnent as to the Entire Conpl ai nt.

Stone & Webster seeks judgnent as a matter of law as to
Count | (breach of contract) of Md-Atlantic’s Conpl aint,
di smi ssal of which would effectively end the entire litigation.
Stone & Webster argues that Md-Atlantic’s entire claimnust fai
because (1) the total cost nethod used to calculate plaintiffs’

damages is invalid in Pennsylvania and (2) it does not account

The claimthat the contract may be voidable is not in M d-
Atl antic’s Conplaint, but rather was nentioned in plaintiffs’
brief in opposition to the defendant’s summary judgnent notion.
See Mem of Lawin Qop’n to Mot. for Summ J. by Stone & Wbster
at 39-40. Moreover, that brief nentions that the issue is
currently on appeal in Del aware County Court of Comron Pl eas, but
does not el aborate.



for the delays and productivity | osses caused by Md-Atlantic.
As evidence of Md-Atlantic’'s role in sonme of the delay and | ost
productivity, Stone & Webster cites to deposition testinony of
several Md-Atlantic enployees who admtted that Md-Atlantic
coul d have done nore to increase productivity.

M d-Atlantic responds that it can and will justify its
use of the total cost nethod at trial. Mreover, plaintiffs note
t hat the danages sought do not include delays for which Md-
Atlantic is responsible. There are delays for which Stone &
Webster is directly responsible, plaintiffs argue, and they cite
their expert reports as evidence.

There is a genuine issue of material fact as to whether
the total cost nethod applies and whet her danages from del ay are
due, therefore summary judgnent is not warranted based on this
argunent. In fact, this Court has held that “[o] bjections as to
t he reasonabl eness of this approach [the total cost nethod] and
t he exi stence of the necessary elenments for costing danages in

this manner are questions of fact.” Aetna Cas. & Surety Co. V.

George Hyman Constr. Co., No. 93-4750, 1998 U. S. Dist. LEXIS

22627, at *255-56 (E.D. Pa. May 15, 1998) (adopting speci al
master’s findings of fact and conclusions of law as to a
construction contract dispute).

1. The Total Cost Met hod.

The total cost nmethod is viable in Pennsylvania and can



be used as a neasure of damages. Although the Court in Aetna

noted that the total cost nmethod has been described as a neasure
of last resort, it also noted that “the use of the nodified total
cost nethod has been approved by the Third Crcuit.” Aetna, 1998

U S Dist. LEXIS 22627, at *254 (citing Servidone Constr. Corp.

v. United States, 931 F.2d 860, 862 (Fed. Cir. 1991)); id. at

*253 (citing E.C. Ernst, Inc. v. Coppers Co., Inc., 626 F.2d 324

(3d Cir. 1980)). Plaintiffs nust satisfy the follow ng four

el enments to show that the total cost nethod should be used: (1)
the nature of the | osses at issue nake it inpossible or

i npracticable to determ ne damages to a reasonabl e degree of
accuracy by any other nethod; (2) plaintiffs’ bid for the work
was realistic; (3) plaintiffs’ actual costs for the project are
reasonabl e; and (4) plaintiffs were not responsible for the added

costs of the project. See id. at *256 (citing John F. Harkins v.

Sch. Dist. of Phila., 460 A 2d 260 (Pa. Super. 1983)). Each of

t hese el enments involves factual issues, which warrants deni al of
def endant Stone & Webster’s summary judgnent notion as to Count

(breach of contract) of plaintiffs’ Conplaint.?

At the summary judgnent hearing, the Court nentioned the
possibility of a Daubert hearing as to the applicability of the
total cost nethod based on the plaintiffs’ expert report. See
Summ J. H'g Tr. at 10-15. That issue, however, was not
presented anywhere in the defendant’s summary judgnent briefs nor
was it explored at any length during the hearing. Moreover, as
Aet na makes clear, whether the total cost nethod should be used
is an issue of fact. See Aetna, 1998 U.S. Dist. LEXI S 22627, at
*255-56. That material fact is in dispute, which is enough to
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2. Md-Atlantic’'s Alleged Failure to Account for its

O Dannges.

Stone & Webster clains that Md-Atlantic uses the total
cost net hod because it cannot isolate the causes of the breach

and that plaintiffs’ entire claimalso nust fail under Lichter v.

Mellon-Stuart Co., 305 F.2d 216 (3d Gr. 1962). Lichter involved

a subcontractor’s claimfor damages following a delay in the
construction schedule through no fault of its own. The
subcontractor identified its damages in one large |unp sum

wi t hout allocating which danages were the result of the del ay--
and therefore of defendant’s breach--and which were not. The
court was unable to all ocate danages properly and rejected the
subcontractor’s entire claimrelated to the masonry portion of
t he subcontract. The court did, however, allow another of the
subcontractor’s clains because there was enough evi dence upon
whi ch the court could allocate damages properly. It is also
inmportant to note that Lichter was decided after trial, where the
court had full use of the evidence presented in support of the
total cost nmethod upon which to reject plaintiff’s claim See
Summ J. Hr'g Tr. at 9.

D. There Are Genuine Issues of Material Fact as to the
Remai ni ng Argunents for Summary Judgnent.

In addition to the reasons addressed above, defendant

survive a notion for summary judgnent.
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Stone & Webster al so seeks summary judgnent based upon the
followwng claims. First, they argue that plaintiffs’ claimis
barred by the | anguage of Article 4.7 of the subcontract, which
states that “concurrent delays” will not be conpensable to either
party and damages wi ||l be abrogated. Second, they argue that
Article 4.9 of the Subcontract and the | anguage of nine change
orders entered during construction expressly rel eases the conpany
froma claimfor damages fromthe “cascadi ng effect” of changes.
Third, Stone & Wbster points to rel ease | anguage i n Change O der
23 as it specifically relates to the FWHake claim Fourth,
Stone & Webster clainms that the Pennsylvania Contractor and
Subcontract or Paynent Act (“PCSPA’), 73 Penn. Stat. 8§ 501, does
not apply to damages caused by delay or |ost productivity, which
are the subject of the Conplaint. Fifth, Stone & Whbster refers
to the Contractor Controlled Insurance Program (“CCIP’) as a
basis for summary judgnent as to defendant’s own breach of
contract counterclaimfor credits owed by plaintiffs under the
CaP. As to each of these bases upon which sunmary judgnment is
sought by Stone & Webster, there are genuine issues of nateri al
fact. Therefore sumary judgnent wll be deni ed.

M d-Atlantic al so noves for sunmary judgnment based upon
the follow ng argunents. First, Md-Atlantic argues that Stone &
Webster’s alter-ego clains should be dism ssed because the stated

cause of action is not recognized in Pennsyl vania and the



def endant has not net the extraordi nary burden of proof required
to pierce the corporate veil. Second, Md-Atlantic argues that
Stone & Webster’s breach of contract action should fail as

def endant has not incurred any damages because Stone & Webster
Wl be reinbursed for overruns by the project owner. Third,

M d-Atlantic argues that the default term nation by Stone &
Webst er should be converted into termnation for cause. As to
each of the bases upon which sunmary judgnent is sought by M d-
Atl antic, there are genuine issues of material fact. Therefore

summary judgnent will be deni ed.

I 11. CONCLUSI ON

Stone & Webster’s notion for summary judgnent wll be
granted in part as to Counts Il (quantumneruit) and |1l (unjust
enrichnment) of Md-Atlantic’'s Conplaint. Stone & Webster’s
nmotion for summary judgnent will be denied as to all remaining
issues. Md-Atlantic’'s notion for summary judgnent wll be
deni ed.

An appropriate order foll ows.
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A
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| NC. , : ClVIL ACTI ON
: NO. 03-6125
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V.

STONE & WEBSTER CONSTRUCTI ON,
I NC. ,

Def endant .

ORDER
AND NOWthis 3rd day of Novenber, 2005, it is hereby
ORDERED t hat Stone & Webster’s Mtion for Summary Judgnent (doc.
no. 66) is GRANTED IN PART as to counts Il (quantum neruit) and
1l (unjust enrichnment) of Md-Atlantic's conplaint and DENI ED I N
PART as to all remaining issues.
| T I'S FURTHER ORDERED that M d-Atlantic’s Mtion for

Summary Judgnent (doc. no. 68) is DEN ED.

AND I'T I S SO ORDERED.

EDUARDO C. ROBRENO, J.
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